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A. General

1. During the general exchange of views at the 42nd meeting of the Ad Hoc
Committee, on 29 June 2009, delegations reaffirmed their strong condemnation of
terrorism in all its forms and manifestations, which can never be justified under any
circumstances. They also recalled that the scourge of terrorism was one of the main
threats to international peace and security, as well as a factor of destabilization of
societies at the national level. Delegations stressed the necessity for the
international community to coordinate its actions to combat terrorism at the regional
and international levels, and to further demonstrate its firm determination to
eradicate this global menace. Some delegations cautioned against the use of double
standards in countering terrorism, while the point was also made that “State
terrorism” was an abhorrent form of terrorism. A number of delegations stressed that
any counter-terrorism measures should be in conformity with the Charter of the
United Nations and international law, in particular human rights, refugee and
humanitarian law. Delegations observed that terrorism should not be associated with
any culture, religion, race, ethnic or national group, and that dialogue among
civilizations and religions should be encouraged. Some delegations also recalled the
necessity of addressing the conditions conducive to terrorism.

2. Furthermore, the central role of the United Nations in the formulation of the
international legal framework to combat terrorism was highlighted, as well as the
need to strengthen this framework through a wider participation of States in the
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various conventions. Some delegations gave examples of steps that they have taken
at the national and regional levels in combating international terrorism. While
support was expressed for the United Nations Global Counter-Terrorism Strategy
and the first review on its implementation in September 2008, some delegations
pointed out that the strategy constituted a living document that should be updated
and examined regularly. The point was also made that victims of terrorism were
often forgotten in the fight against terrorism and, thus, the first International
Symposium on Supporting Victims of Terrorism, organized by the United Nationsin
September 2008, was particularly welcomed. It was also suggested to include the
question of victims of terrorism in the text of the draft convention. Some
delegations expressed their support for the proposal of Tunisia to establish a global
code of conduct in the fight against terrorism, as well as for the proposal of Saudi
Arabia to establish an international centre to combat international terrorism, under
the auspices of the United Nations.

B. Draft comprehensive convention on international terrorism

3.  During the general exchange of views at the 42nd meeting and informal
consultations on 29 June 2009, delegations reiterated the importance of an early
conclusion to the draft comprehensive convention on international terrorism. It was
mentioned that time was propitious to reach a solution reflecting the common
expectations and interests of all delegations and that the momentum had to be
seized. It was further mentioned that the adoption of a comprehensive convention
would strengthen the moral authority of the United Nations. As calls for
constructive dialogue were made, some delegations stressed that every effort should
be made to reach agreement by consensus.

4.  While some delegations highlighted the law enforcement character of the
instrument, several delegations expressed the view that the draft convention would
complete and strengthen the current legal regime by creating an effective additional
tool and fostering coordination among States in the struggle against terrorism. It was
also mentioned that a comprehensive convention would provide a legal framework
that would supplement the existing conventions dealing with terrorism.

5.  With regard to the outstanding issues surrounding the draft convention, several
delegations underlined that the deliberations should focus on the scope of
application of the convention, notably on draft article 18. Thus, while remaining
open and appreciating efforts at reaching a consensus text, some delegations
reiterated a preference for the proposal circulated in 2002 by the former Coordinator
of the Convention, while other delegations preferred the text proposed the same year
by the Organization of the Islamic Conference. Some delegations expressed their
willingness to work on the basis of the Coordinator’s package proposal of 2007, or
any other proposals that may be put on the table to bridge the gap. The point was
made that the substance and integrity of international humanitarian law preserved in
the 2007 proposal by the Coordinator was an important frame of reference for
discussion and could be the basis on which a consensus could be generated.

6. Severa delegations also emphasized the need for the comprehensive
convention to include a clear legal definition of terrorism. In this regard, some
delegations pointed out the necessity to distinguish between acts of terrorism and
the legitimate struggle of people in the exercise of their right to self-determination
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by people under foreign occupation and colonial or alien domination. Some other
delegations underlined that no cause can justify terrorism, and it was further stated
that the comprehensive convention should not exclude criminal acts on the basis of
self-determination. The inclusion of the notion of “State terrorism” was also raised
out by some delegations. It was further suggested that the convention should include
activities of armed forces (see A/60/37, annex IIl). Finally, the possibility of
removing the word “comprehensive” from the title of the convention to attenuate
some of the concerns was discussed as a possible element in reaching a compromise.

C. Question of convening a high-level conference

7. During the informal consultations held on 30 June 2009, the sponsor
delegation of Egypt recalled the importance of holding a high-level conference, a
proposal endorsed by the Movement of the Non-Aligned Countries, the
Organization of the Islamic Conference, the African Union and the League of Arab
States, to consider the question of terrorism in all its aspects, especially its
definition and any link to education, human rights and the rule of law. It was stated
that, as a multidimensional phenomenon, terrorism had to be analysed in all its
aspects, especially the economic and social conditions that might be conducive to it,
in order to successfully eliminate it. While underscoring that the holding of the
conference should not be tied to the conclusion of the comprehensive convention, it
was stressed that such a conference could assist the process, as it would contribute
to fleshing out and resolving the outstanding issues involved in its negotiation.

8. During the 42nd meeting, on 29 June 2009, as well as during the informal
consultations held on 30 June 2009, several delegations expressed their support for
the proposal made by Egypt, as it would demonstrate the strong determination of the
international community to establish a joint organized response to terrorism in all its
forms and manifestations, and shared the views expressed by the sponsor delegation.
On the other hand, several other delegations, while supporting the convening of the
conference in principle, questioned its timing. Some reiterated their view that the
conference should be convened only after an agreement on the comprehensive
convention on international terrorism had been reached, while others were flexible.
It was underlined that the conference would offer an opportunity to explore ways to
better implement the convention just adopted. The point was also made that being a
high-level conference, topics discussed would have to be general, and issues such as
the definition of terrorism for the purposes of a criminal law enforcement instrument
would not fall within the format of such a conference.
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Annex ||

Reports on theinformal contacts on the draft
comprehensive convention on international terrorism

Summary of briefing on the results of inter sessional
informal contacts

1.  In her briefing on 29 June concerning the informal intersessional contacts, the
Coordinator of the draft comprehensive convention on international terrorism, stated
that a round of bilateral contacts was convened on 23 June 2009 and a series of
other informal contacts with delegations were held thereafter during the rest of the
week ending 27 June. The purpose of the consultations was to re-engage del egations
on matters relating to the draft comprehensive convention, and to afford an
opportunity for a better appreciation of positions of delegations in the light of the
elements of a possible package presented in 2007 (see A/62/37).

2. The Coordinator recalled that the rationale for the elements of the package
proposal and its background context were explained when it was introduced in 2007
(see A/62/37). Further clarifications thereof were also made thereafter (see in
particular A/C.6/62/SR.16, A/63/37 and A/C.6/63/SR.14).

3. In her report, the Coordinator expressed her appreciation for the efforts made
by delegations who made time during the bilateral contacts to consult with her and
share their hopes and concerns, noting that the continuing efforts to find a solution
to the outstanding issues were a shared quest. She noted that in her contacts there
was interest among some delegations to begin to project periods within which the
current process should be concluded. Such guarded optimism took into account, in
particular, the fact that, in 2009, discussions on the outstanding issues had been
ongoing for nine years and, more important, that the approach taken thus far had
been to build upon proposals that in the past had been the basis of concrete
outcomes.

4. At the same time, she noted that there seemed to be a recognition among
delegations that the negotiations had reached a state of inertia and that there was
need for a momentum of goodwill and a sense to seize the moment in order to move
the process forward. There was a tendency to hold on to previously held positions
while signalling a willingness to remain engaged, with delegations reiterating the
importance that they attached to the early conclusion of the draft convention. There
was also a tendency to read specific situations, events and circumstances into the
proposed text. While she saw this as a natural inclination for lawyers, she cautioned
against such a mindset when involved in a legislative exercise, where the essential
role was to project principles.

5. In this connection, the Coordinator recalled some aspects intended to distil
such principles and points of convergence, which she had echoed in previous
interventions. Such legal principles sought in particular to assure the continuing
application of existing law, operating alongside the principles that the draft
convention sought to elaborate:

(@) The draft convention was designed to serve as a law enforcement
instrument. Accordingly, the need to preserve its acquis as an instrument for
ensuring individual criminal responsibility on the basis of an extradite or prosecute
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regime had been stressed. Such an approach was followed in the other multilateral
counter-terrorism instruments, including those adopted by the Ad Hoc Committee in
recent years;

(b) The draft convention was not intended to apply in isolation of other rules
of international law, but rather as an additional building block in an already existing
legal framework that governed the conduct of relations among States. Indeed, the
draft convention contained specific obligations of cooperation between States in the
prevention and suppression of terrorist activities taking place in their own
territories, in particular in draft article 8. Such obligations codified in an elaborate
manner and built relevant provisions contained in existing anti-terrorism
conventions; and the results achieved were reminiscent of the provisions of the
Declaration on Principles of International Law concerning Friendly Relations and
Cooperation among States in accordance with the Charter of the United Nations
(General Assembly resolution 2625 (XXV));

(c) Incarving out a niche for the scope of application of the draft convention
the negotiating process had not been oblivious to the fact that the draft convention
would operate in the context of other existing legal regimes, in particular the law
under the Charter of the United Nations, international humanitarian law, and
international and national “security law”, which, inter alia, separated, when
administering justice, in practically all jurisdictions, the activities of the civil
administration from those of the military. Accordingly, an attempt had been made to
establish a demarcation between what was covered by the draft convention, on the
one hand, and what was safeguarded and not prejudiced, on the other. In particular,
activities of armed forces of a State during armed conflict, as those terms were
understood under international humanitarian law, were governed by that law. The
overarching objective of such exclusion was to ensure that the sanctity of
international humanitarian law, together with developments thereof, was not to be
prejudiced by the draft convention. Equally essential had been the recognition that
the draft convention was not intended to impose international humanitarian
standards on States that would become parties to it, if they were not bound by such
standards, nor was it intended to supersede such obligations where they already
existed;

Moreover, an attempt had been made to ensure that the exclusionary elements
safeguarded, as far as possible, the application of such other law, by, for instance,
not rendering unlawful otherwise lawful acts under such law, while also seeking to
close any loopholes that might open possibilities for impunity for certain categories
of persons. The key consideration was the principle that no impunity was intended
in respect of military forces of a State that might commit offences that may be
similar to the ones which the convention proscribed, as such members would be
prosecuted under other applicable laws;

(d) The approach that had exclusionary clauses was not without precedent.
Negotiations leading to the adoption of several counter-terrorism instruments,
including the International Convention for the Suppression of Terrorist Bombings
and the International Convention for the Suppression of Acts of Nuclear Terrorism
had wrestled with similar concerns and had resolved such concerns successfully.
While it was understandable that the reference to “comprehensive convention”
might have heightened certain expectations, there ought to be a certain satisfaction
in the fact that the negotiations had come a long way to have a definitional article
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for individual criminal responsibility like that contained in draft article 2. It was
recalled that some suggestions had been made to give a different title to the draft
convention, which might assist to lower expectations hitherto associated with the
word “comprehensive”. The Coordinator observed that as the process moved
forward that was an idea that would require serious consideration;

() The need to have exclusions was not without factual or legal
significance. Without such exclusions, the draft convention would make unlawful
conduct that otherwise was not prohibited in a variety of circumstances. Thus, if, for
instance, death were to occur as it did in a situation of armed conflict in
circumstances that would intimidate a population, such factual situation would
conceivably fall within conduct that the draft convention sought to proscribe. Such
factual situation would in turn imply that, legaly, by concluding the draft
convention some well settled rules would have unwittingly been implicated or
modified when the current negotiating framework was not the appropriate forum to
address such issues. The Coordinator cautioned that by elaborating the “New York
law” on combating international terrorism the “Geneva law” of armed conflict
should not be altered;

Instead of reflecting the possible exclusions as part of the draft article that
proscribed particular conduct as in draft article 2, the negotiating process considered
it appropriate, after long drawn negotiations, to reflect such exclusions in the form
of “without prejudice” and “applicable law” clauses, as draft article 18 now sought
to do. Such an approach was intended to make the circumscription more complete
and legally consonant. Excluding the activities of armed forces during an armed
conflict from the scope of application of the comprehensive convention did not
grant them impunity. For instance, a range of violations of international
humanitarian law are punishable under that law and must be prosecuted by all
States. Indeed, international criminal law had made some proscriptions subject of
international criminal jurisdiction. Effectively, the exclusions preserved what
already existed without in any way prejudicing or prejudging their application when
a set of factual circumstances necessitated the application of another law. By
elaborating the draft convention, the negotiating process was only adding an extra
tool in an existing legal toolbox available to States to use when dealing with acts of
violence and criminality.

6. The Coordinator reiterated that she had no doubt in her mind that the
negotiations were on the right track. In the light of the precedents that had been
followed, the approach taken was beyond legal reproach. However, it was
imperative to garner the necessary political will.

B. Summary of the briefing on the results of informal contacts during
the current session
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